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IN THE 


United States Court of Appeals 

for the District of Columbia 


January Term, 1943 
No. 8348 


Ethel Clawans, Appellant, 

y. 

Hobart Newman, Appellee. 


BRIEF FOR APPELLEE 


STATEMENT OF CASE 

This case is here on appeal from a judgment of the District 
Court of the United States for the District of Columbia dis¬ 
missing, after trial, a complaint filed by appellant to enjoin 
appellee, a judge of the Police Court of the District of Colum¬ 
bia, from carrying into effect a judgment of the latter court. 

Appellant was tried in the Police Court of the District of 
Columbia upon an information charging her with engaging in 
the business of a dealer in second-hand personal property with¬ 
out first having obtained a license so to do (Tr. p. 66). 

After a trial before the appellee, sitting without a jury, the 
appellant was found guilty and sentenced on April 6, 1940, to 
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serve a term of sixty days in jail (Tr. 84-66). Appellant then 
applied to this court for a writ of error which was denied on 
July 11, 1941, by an order reading as follows: (Tr. p. 67) 

! “Petition for writ of error to the Police Court in the 

above entitled case was filed in this court on Novem¬ 
ber 5, 1940. On consideration of the petition and of 
the objections thereto, we on February 24, 1941, 
denied the petition. There is now before us, filed 
March 4,1941, a petition for rehearing of the petition 
for writ of error, and objections and a response to 
the objections later filed. The petition for rehearing 
and the objections and response are accompanied by 
various exhibits in affidavit form. The petition for 
writ of error charged bias on the part of the trial 
judge. That charge is reiterated in the petition for 
rehearing, but in the latter the charge is based upon 
affidavits, themselves not a proper part of the record 
in the case below, and these affidavits describe conduct 
and statements on the part of the trial judge which 
could not properly be made to appear in the record 
of the case below. It would be futile for us to grant, 
on the basis of the affidavits and matters referred to, 
the petition for rehearing or the petition for writ of 
error. If we granted the petition for writ of error 
there would be before us upon the hearing in this 
court only the record in the case below and the 
authenticated bill of exceptions and not the exhibits 
which accompany the present petition, objections and 
response. And since such exhibits could not be a 
proper part of the record or of the bill of exceptions 
below we could not consider them. Moreover, being 
a court of appeal, not one of first instance, we have no 
power or means of determining in the first instance 
the issues of fact presented by the exhibits in ques¬ 
tion. We, therefore, deny the petition for rehearing of 
the petition for writ of error. We do so, however, with¬ 
out prejudice to any right of the petitioner to seek 
by appropriate remedy in a proper court a setting 
aside, because of the matters set forth in the exhibits 
referred to, of the judgment of conviction in the 



3 


Police Court. Execution of sentence imposed by the 
police Court is hereby stayed for thirty (30) days. 

“So Ordered 

July 11, 1941.” 

Execution of the sentence was further stayed by successive 
orders of this court until finally, on September 16, 1941, appel¬ 
lant filed a complaint in the District Court of the United 
States for the District of Columbia alleging that the appellee, 
during the trial in the Police Court, was so prejudiced and 
biased against the appellant as to constitute the judgment of 
conviction a denial of due process of law, and praying that 
the appellee be enjoined from carrying his judgment into 
effect (Tr. p. 1). Upon this complaint an injunction pendente 
lite was issued on October 21, 1941 (Tr. p. 64). On October 
30, 1941, an amended complaint was filed (Tr. p. 66). The 
appellee answered (Tr. p. 70) and then moved that the cause 
be advanced for hearing, which motion was granted on Decem¬ 
ber 1, 1941 (Tr. p. 76). Thereafter the case was continued 
from time to time at the request of appellant (Tr. 185) be¬ 
cause of her claimed inability to locate a material witness, the 
last continuance being to May 18, 1942 (Tr. p. 88). The case 
went to trial on that date. The appellant offered no testimony 
to support the charges made in her complaint (Appellee’s 
Appendix, pp. la, 2a). At the conclusion of appellant’s case, 
the appellee made a motion to dismiss the complaint which 
was granted (Appellee’s Appendix, p. 2a). 

The facts relating to the errors assigned by appellant will 
be treated in the discussion of those questions. 

SUMMARY OF ARGUMENT 

The Court below did not abuse its discretion in refusing to 
grant a further continuance, as appellant was sentenced in the 
Police Court more than two years prior to the trial of this case 
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and she could give no reasonable assurance that the presence of 
the witness whose testimony she desired could be obtained at a 
future trial. 

The Court committed no error in refusing to permit appellant 
to interrogate the witness Korman as to statements made by Lewis 
in the office of the District Attorney. Such statements were pure 
hearsay. In any event the action of the Court was not prejudicial, 
since it considered a transcript of the examination of Lewis by 
the District Attorney. Testimony as to what became of the bill 
of exceptions, which was prepared after the judgment was pro¬ 
nounced in the Police Court, could throw no light upon the 
issues of this case. However, Judge Curran, the District Attorney, 
did testify subsequently that the bill of exceptions was in his 
possession. 

The Court committed no error in refusing to permit the wit¬ 
ness Shimon to testify as to the capacity in which Mr. Korman 
appeared at the District Attorney’s office, since the testimony he 
could give would be pure hearsay, and Mr. Korman and Judge 
Curran both testified directly upon the subject The other mat¬ 
ters upon which appellant sought to interrogate the witness Shi¬ 
mon were immaterial and in addition privileged by virtue of the 
regulation promulgated by the Attorney General. 

The Court committed no error in refusing to permit appellant 
to interrogate the District Attorney as to the statements made by 
Lewis. These statements were pure hearsay and were also 
privileged. However, as before stated, the Court did consider the 
transcript of the examination of Lewis. 

The question asked by counsel for appellee of the witness 
Lichtenberg as to whether, in his opinion, appellant had a fair 
trial was proper cross-examination. The witness had testified 
in detail and it was proper to ask his opinion based upon what 
he had observed at the trial Appellant could not be prejudiced 
by the witness’s answer since it was thoroughly consistent with 
his previous testimony. The question asked the witness Litchen- 
berg as to whether the appellee was biased or prejudiced against 
the appellant was asked by appellant herself. 
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There was no duty on the part of the Trial Judge to rail ap¬ 
pellee to the witness stand to testify as a part of appellant's case. 

The Court committed no error in dismissing the case, as ap¬ 
pellant had failed to offer any evidence to support her Haim. 

The Court was without jurisdiction to issue an injunction in 
this case, because equity acts only to protea property rights and 
civil rights of a pecuniary nature and not mere personal rights, 
and because there was an adequate and complete remedy at law 
by habeas corpus. 

A writ of certiorari should not be issued in this case since there 
is an adequate and complete remedy by habeas corpus and since 
. it appears that the matters and things complained of are dehors 
the record in the Police Court 

ARGUMENT 

I 

The court below committed no error in the trial of this case 

(a) The refusal of the court to grant a further continuance. 

Appellant assigns as error the refusal of the court below to 
further continue the case. As before pointed out, although the 
court, on December 1, 1941, ordered the case advanced for 
trial, it was continued from time to time at the request of 
appellant until May 18, 1942. On May 15, 1942, Mr. Justice 
Adkins denied appellant’s motion for a further continuance 
(Tr. p. 88), and a further application for a continuance was 
made to the Chief Justice of the court below to whom the 
case was assigned for trial (Tr. p. 78). The ground of the 
motions for continuance was the receipt by appellant of a 
telegram dated February 25, 1942, purporting to have been 
sent by one Frank Claiborne, intimating that he knew the 
whereabouts of one Jim Lewis, who appellant claimed was a 
material witness (Tr. p. 131). This telegram was produced 



6 


by one Fred Neal, a clerk in the superintendent’s office of the 
Western Union Telegraph Company. He testified that the 
telegram was transmitted to them over the telephone and 
recorded by their recording operators and that they had no way 
of identifying the individual who telephoned the message to 
the telegraph company (Tr. p. 130). It will be noted this 
telegram was sent nearly three months prior to the trial. 
Further, it also appears that Frank Claiborne was in the court 
room (Tr. pp. Ill, 131), and yet appellant did not see fit to ask 
him if he sent the telegram or if he knew the whereabouts of 
Lewis. It also appears that she did not issue a subpoena for 
Lewis until two or three days before the trial (Tr. p. 180). 
The trial court, we submit, did not abuse its discretion in re¬ 
fusing further to continue the case. Appellant claimed to have 
been endeavoring for months to locate her witness and could 
give no reasonable assurance that the witness would ever be 
found. 

In 12 Am. Jut. 468, it is said: 

“The general rule is that a continuance will not be 
granted unless it is shown that the testimony of the 
witness whose presence is desired can in all probability 
be secured at a future trial.” 

And in 17 C. J. S. 224, it is said: 

“* * * in order for the absence of witnesses or 
evidence to be a ground for a continuance there 
must be a probability that the testimony can be 
obtained at a future time to which it is prayed that 
the trial be continued, or that it can be obtained 
within a reasonable time.” 

Appellant was sentenced in the Police Court more than two 
years prior to the trial of this case. If her contention be 
sustained that she is entitled to continue this case until she 
can locate and produce her witness, it follows that every 


criminal may avoid his punshment by filing a complaint alleg¬ 
ing prejudice and bias on the part of the trial judge, securing 
the issuance of an injunction pendente lite, and continuing 
the case forever on the representation that a material witness 
cannot be located. 

Furthermore, no harm resulted to appellant for the court 
considered the affidavit of the witness Lewis and the transcript 
of his examination by the District Attorney which the ap¬ 
pellant offered in evidence over the appellee’s objection (Ap¬ 
pellee’s Appendix pp. la, 2a). 

(b) The facts revealed by the examination of James Arthur Lewis 
in the office of District Attorney. 

Lewis was questioned in the office of the District Attorney 
in connection with a possible perjury charge, at which time 
Milton Korman, the Assistant Corporation Counsel who 
prosecuted appellant in the Police Court, was present and 
asked Lewis some questions. (Appellant’s Appendix p. 4.) 
Appellant sought to have Korman testify as to the statements 
made by Lewis at this time on the theory that Korman was 
representing appellee and had had an opportunity to cross- 
examine Lewis. (Appellant’s Appendix p. 4) However, Kor¬ 
man testified he had been asked to go over to the District 
Attorney’s office because of his familiarity with the back¬ 
ground of the case and was not representing appellee or any 
one else. Appellee’s Appendix p. 3a.) The testimony of 
Lewis was taken in the District Attorney’s office, not as a 
deposition for use in this case, but by the District Attorney 
in the course of an investigation made by him in his official 
capacity. (Appellee’s Appendix p. oa.) The repetition of 
any statements made by Lewis would be pure hearsay so far 
as appellee is concerned and was properly excluded. However, 
the court later received in evidence, subject to objection, the 
transcript of the examination of Lewis by the District At¬ 
torney, and considered the same. (Appellee’s Appendix pp. 
la. 2a). Even if the court committed error in refusing to admit 
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testimony of what was said by Lewis, which we do not con¬ 
cede, it was cured by the subsequent admission and considera¬ 
tion of the transcript of his testimony. 

(c) The refusal of the court to require witness Korman to state 
whether the bill of exceptions in the Police Court case was in 
the custody of the United States Attorney. 

Testimony as to what became of the bill of exceptions pre¬ 
pared after the judgment was pronounced in the Police Court 
could throw no light upon the question at issue in this case, 
w'hich is solely whether the appellee was so prejudiced and 
biased against the appellant during her trial as to deny her due 
process of law. Furthermore, this question became immaterial 
since Judge Curran, the District Attorney, testified the bill 
of exceptions was in his possession (Appellant’s Appendix 
p. 7). 

(d) The refusal of the court to permit witness Shimon to answer 
questions as to whether he knew the capacity in which Mr. 
Korman appeared at the office of the District Attorney and 
whether he knew that James Arthur Lewis had the bill of 
exceptions, and to relate the instance under which it was 
found and sent to the District Attorney. 

It is obvious that the witness Shimon could testify as to 
the capacity in which Mr. Korman appeared at the District 
Attorney’s office only by hearsay. Mr. Korman had testified 
that he was requested to be there and did not represent the 
appellee. Judge Curran testified that Mr. Korman did not 
represent the appellee but was there at his (Judge Curran’s) 
instructions (Tr. p. 136). In any even, the matter called 
for by this question was wholly immaterial. The other matters 
upon which appellant sought to interrogate the witness Shimon 
were also immaterial and in addition privileged. The Attor¬ 
ney General has issued the following regulation (Appellee’s 
Appendix p. 4a). 
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“All official files, documents, records and informa¬ 
tion in the office of the Department of Justice, in¬ 
cluding the several offices of United States Attorneys, 
Federal Bureau of Investigation, United States Mar¬ 
shals, and Federal penal and correctional institutions, 
or in the custody or control of any officer or employee 
of the Department of Justice, are to be regarded as 
confidential. No officer or employee may permit 
the disclosure or use of the same for any purpose 
other than for the performance of his official duties, 
except in the discretion of the Attorney General, the 
Assistant to the Attorney General, or an Assistant 
Attorney General acting for him. 

“Whenever a subpoena duces tecum is served to 
produce any of such files, documents, records or infor¬ 
mation, the officer or employee on whom such sub¬ 
poena is served, unless otherwise expressly directed 
by the Attorney General, will appear in court in 
answer thereto and respectfully decline to produce 
the records specified therein, on the ground that 
the disclosure of such records is prohibited by this 
regulation.” 

This regulation is valid and has the force and effect of law. 
As to the validity of similar regulations see Boske v. Comin- 
gore, 177 U. S. 459. and Ex parte Sackett, (C. C. A. 9th Cir.) 
74 Fed. (2) 922. 

(c) The refusal of the court to permit Judge Curran to testify as 
to what Lewis stated with respect to the attitude of the 
appellee toward appellant 

This testimony was inadmissible since it was pure hearsay, 
and also because it was privileged under the regulation of the 
Attorney General. However, the court, over the objection of 
appellee, did consider the transcript of the examination of 
Lewis by District Attorney Curran. 

(f) The question asking the witness Saul G. Lichtenberg for his 
opinion as to whether the trial in the Police Court was fair. 

After appellant had examined Mr. Saul G. Litchtenberg, 
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who had been her attorney in the trial in the Police Court, 
upon the matters and things that occurred in that trial (Tr. pp. 
104-109; Appellants Appendix pp. 9-12), counsel for the ap¬ 
pellee asked Mr. Lichtenberg if, in his opinion, appellant had 
a fair trial, to which the witness responded he could not see 
anything unfair in the trial (Appellant’s Appendix p. 12). 
It is settled law that when “the subject matter of an inquiry 
relates to numerous and subtle facts perceived by the senses, 
to a series of instances passing under the observation of wit¬ 
nesses, or to a great variety of circumstances and a combina¬ 
tion of appearances, which are too indefinite and general in 
their nature to be susceptible of direct proof or which, by 
reason of the limitations of language, cannot be adequately 
described and presented to the jury with the same force and 
clearness as they appeared to the witness, the witness may 
state his impressions drawn from, and opinions based upon, 
the facts and circumstances observed by him or the effect which 
they produced upon his mind.” 20 Amer. Jur. 641. See also 
Turner v. American Security & Trust Co., 29 App. D. C. 460, 
affirmed 213 U. S. 257, the United States v. Woltman, 61 App. 
D. C. 52, 57 Fed. (2) 416. 

This opinion evidence would seem to come within this rule. 
But whether it does or not is immaterial, as appellant was not 
prejudiced thereby. Mr. Lichtenberg was appellant’s witness 
and she had examined him fully as to the conduct of appellee 
during the trial in the Police Court. Mr. Lichtenberg had 
failed to state a single fact to support appellant’s contention 
that she had been denied a fair and impartial trial. There¬ 
fore, the question propounded to the witness by counsel for the 
appellee could not have prejudiced appellant in this proceed¬ 
ing, but, on the other hand, might have been beneficial to 
her as it gave the witness an opportunity to express his opinion 
based, not only upon a combination of the facts stated, but 
on other facts which he could not definitely detail. His answer 
that he could not see anything unfair in the trial was not in 
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conflict with the testimony he had given on direct examina¬ 
tion but was entirely consistent therewith. 

(g) The question asked the witness Litchenberg as to whether 
the appellee was biased or prejudiced. 

The question whether appellee was prejudiced and hostile 
to the appellant throughout the trial of the case in the Police 
Court was not asked, as appellant mistakenly assumes, by 
counsel for appellee, but by appellant herself. Mr. Litchen¬ 
berg was recalled to the witness stand (Appellant’s Appendix 
pp. 9, 10), at which time counsel for appellee stated that the 
appellee was entitled to have the witness asked the direct 
question whether appellee had exhibited bias and prejudice 
against the appellant. The Court then said: “This is the 
one question we are here concerned with.” Whereupon ap¬ 
pellant voluntarily asked the question here complained of. 
Having asked the question herself, she is in no position to 
seek a reversal of the case on that ground. 

(h) The failure of the Trial Court to call the appellee to the 
witness stand. 

Appellant complains because the Trial Judge did not request 
counsel for appellee to have appellee testify in this cause. 
At the conclusion of appellant’s case appellee made a motion 
to dismiss the complaint on the ground appellant had failed to 
offer any testimony to sustain her claim. This motion was 
granted. Appellant could have called appellee to the stand 
had she wished to. She made no request at the trial that 
appellee be required to testify. There was certainly no duty 
upon the Trial Judge to call appellee to the witness stand to 
testify as a part of appellant’s case, and since he dismissed the 
complaint at the conclusion of appellant’s case, there was no 
need for appellee to take the witness stand. 

(i) The action of the Court in dismissing the case. 

Since the court below found that appellant had failed to 
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offer any evidence to support her charge that she had been 
denied a fair and impartial trial (Appellee’s Appendix pp. la, 
2a), the Court was in duty bound to dismiss the complaint. 

II 

The Court was without power to issue either an injunction or 

a writ of certiorari. 

(a) Injuncton. 

Two fundamental principles of equity jurisdiction would be 
violated by the granting of an injunction in this case. No 
property right or right of a pecuniary nature is involved and 
the wTit of habeas corpus, if appellant is taken into custody, 
furnishes a full, adequate and complete remedy at law. 

It is settled law that equity takes jurisdiction only for the 
protection of rights of property and civil rights of a pecuniary 
nature. 

In the case of Ex parte Sawyer, 124 U. S. 200, 210, the Su¬ 
preme Court said: 

“The office and jurisdiction of a court of equity, 
unless enlarged by express statute, are limited to the 
protection of rights of property. It has no jurisdic¬ 
tion over the prosecution, the punishment or the 
pardon of crimes or misdemeaners, or over the ap¬ 
pointment and removal of public officers.” 

And In re Debs, 158 U. S. 564, 593, the same Court said: 

“There must be some interferences, actual or 
threatened, with property or rights of a pecuniary 
nature, * * 

So far as we have been able to find this fundamental prin¬ 
ciple of equity jurisdiction has never been enlarged by that 
Court but, on the contrary, has been recognized in more recent 
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cases. See Truax v. Raich, 239 U. S. 33, 37, and International 
News Service v. Associated Press, 248 U. S. 215, 236. 

This principle is based not upon any theory that property 
rights may be more sacred and valuable than personal rights, 
but upon the fact that the common law has devised remedies 
adequate to protect one in his personal rights. 

In the case of Angelas v. Sullivan, (C. C. A. 2nd Cir.) 246 
Fed. 54, 64, petitioner sought to enjoin a draft board from 
certifying him for military service. In holding equity had no 
jurisdiction, the Court said: 


‘There can be no doubt, therefore, that under the 
Conscription Act, where a board has denied a full and 
fair hearing to an individual claiming exemption from 
military service, he might, if restrained of his liberty, 
sue out a writ of habeas corpus and obtain his 
liberty. 

“But whatever remedy the complainent may have 
or not have, there can be no doubt that he is not 
entitled to the relief he asks in his bill of complaint. 

It has heretofore been laid down by the textwriters 
and the courts as beyond the scope of the powers of 
a court of equity to enforce mere personal rights as 
distinguished from property rights. This, it need not 
be said, has not been due to the fact that equity re¬ 
garded rights of property as more sacred than rights 
of the person. But the reason for it lies in the fact 
that equity affords no remedy where there is a full 
and adequate remedy at law, and that the ordinary 
process of the law courts are fully adequate for the 
redress of wrongs to the person.” 

So solicitous has Congress been to preserve the distinction 
between law and equity that it is expressly provided by 
statute that: 

“Suits in equity shall not be sustained in any court 
of the United States in any case where a plain, ade¬ 
quate, and complete remedy may be had at law.” 
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(Sec. 267 Judicial Code, Act of March 3, 1911, 36 
Stat. 1163, Sec. 384, Title 28, U. S. Code.) 

There can be no question but that one in confinement may 
secure adequate and complete relief through petition for writ 
of habeas corpus. But it may be contended that habeas corpus 
in this case is not an adequate remedy for the reason that be¬ 
fore appellant could avail herself thereof she must surrender 
herself to the authorities. An analogous question was before 
this Court in the case of Fafalios v. Doak, 60 App. D. C. 215, 
50 Fed. (2) 640, w’hich was a bill in equity brought to cancel 
an order of deportation issued by the Secretary of Labor and 
the bond given by an alien for his release. In that case the 
alien contended his remedy by petition for writ of habeas 
corpus was not adequate, since, before he could avail himself 
thereof, he must surrender himself to the immigration officials 
in accordance with the terms of an alleged illegal order. This 
Court, in denying relief, said: 

“By surrendering to the proper immigration officer, 
the writ of habeas corpus will be available to appel¬ 
lant. ‘The court then, for the time being, having con¬ 
trol of the person of the relator, may determine the 
facts of the case and dispose of him as law and justice 
require/ Sibray v. United States (C. C. A.) 185 F. 

401, 404. In other words, the writ will accord him 
an adequate and complete remedy.” 

And in Poliszek v. Doak, 61 App. D. C. 64, 57 Fed. (2) 430, 
and Kabadian v. Doak, 62 App. D. C. 114, 65 Fed. (2) 202, 
this Court held that writs of prohibition could not issue to 
prevent the deportation of aliens even though released on 
bond, since the remedy by writ of habeas corpus was adequate 
and complete. 

The only case we have found in which any one has ever at¬ 
tempted to enjoin the enforcement of a sentence of imprison¬ 
ment is the case of Johnson v. Doublin, 167 Ky. 667, 181 S. W. 
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347, where it was held that equity had no jurisdiction because 
the remedy at law was complete. 

There is every reason to deny to the equity courts jurisdic¬ 
tion to interfere with the ordinary processes of the criminal 
courts. In this case appellant was sentenced to a term of im¬ 
prisonment on April 6, 1940, and the questions she presents 
still remain undetermined. The writ of habeas corpus fur¬ 
nishes a speedy and adequate method of determining ques¬ 
tions such as are here presented. If the procedure adopted by 
appellant is approved, it follows that any person convicted 
of a crime may indefinitely postpone service of his sentence 
by filing a complaint alleging he has been denied a fair and 
impartial trial and securing an injunction pendente lite. The 
result can only be a breaking down of the criminal processes. 

(b) Certiorari. 

A writ of certiorari cannot issue in this case for two reasons: 
first, there is an adequate and complete remedy by writ of 
habeas corpus, and, second, the facts alleged by appellant in 
support of her claim that she has been denied a fair and im¬ 
partial trial do not appear upon the face of the record. 

A writ of certiorari will issue only where no other adequate 
remedy exists. Juvenile Court v. Hughlett, 44 App. D. C. 
59. 

In the case of In re Ban, (D. C. N. Y.) 21 Fed. (2) 1009, the 
Court said: 

“The first question is, can the proceedings of the 
Department of Labor and the warrant of deportation 
be reviewed by a writ of certiorari? 

“The questions raised by the petition, and the 
review of the determination of the Secretary of Labor, 
can be determined by suing out a writ of habeas cor¬ 
pus. Cegiow v. Uhl, 239 U. S. 3, 36 S. Ct. 2, 60 L. 

Ed. 114; United States v. Tod (C. C. A.) 1 F. (2d) 

246. 



16 


“The writ of certiorari, which is a discretionary writ 
at common law, will not issue where the petitioner has 
a plain and adequate remedy by habeas corpus, or 
otherwise. In this conclusion I follow the reasoning 
of Judge Hough in United States v. Rauch (D. C. 253 
F. 814.” 

The facts upon which appellant relies do not appear on the 
face of the record and this was the ground upon which this 
Court refused to grant a writ of error to the Police Court (Ap¬ 
pellee’s Brief p. 2). 

In the case of District of Columbia v. Witmer. 39 App. D. C. 
334, 337, this Court said: 

“The writ of certiorari, in a case where final judg¬ 
ment has been entered, or where, as in this case, a 
matter has been finally determined in the lower tri¬ 
bunal, is closely akin to a writ of error. Its issuance 
rests in the discretion of the court to which applica¬ 
tion is made. When granted, and the record is certi¬ 
fied in obedience to the writ, the questions to be 
determined must be such only as appear upon the 
record.” 

Since the purpose of a writ of certiorari is to bring up the 
record for review and since the facts relied upon by appellant 
are not in the record, it appears upon the face of the complaint 
that a writ of certiorari will avail her nothing. 

CONCLUSION 

In the case of Johnson v. Zerbst , 304 U. S. 458, 468, the 
Court said: 

“It must be remembered, however, that a judgment 
cannot be lightly set aside by collateral attack, even 
on habeas corpus . When collaterally attacked, the 
judgment of a court carries with it a presumption of 
' regularity.” 
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We submit that appellant has totally failed to overcome this 
presumption. Furthermore, as we have before pointed out, 
the Court below was without power to issue either an injunc¬ 
tion or a writ of certiorari. 

Richmond B. Kbech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Chester H. Gray, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellee, 

District Building. 
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MEMORANDUM ON DEFENDANT’S MOTION TO 
DISMISS MADE AT CLOSE OF PLAINTIFFS CASE 


Plaintiff has offered no competent evidence supporting the 
material allegations of her complaint. Several continuances 
were granted plaintiff to enable her to obtain, either by deposi¬ 
tion or in person, the testimony of one James Arthur Lewis. 
The record discloses no effort to take his deposition nor did 
she place any subpoena in the hands of the Marshal until May 
loth, 1942, on which date plaintiff’s motion for further con¬ 
tinuance was denied by Justice Adkins. Lewis has not ap¬ 
peared as a witness at the trial. 

Nevertheless, I have read the affidavit of said Lewis (plain¬ 
tiff’s Exhibit C) offered and received subject to defendant’s 
objections, and also the transcript of the examination of said 
Lewis by District Attorney Curran (plaintiff’s Exhibit D) 
likewise offered and received subject to defendant’s objections. 

The conflicts between his first affidavit (Exhibit C) and his 
affidavit dated March 6, 1941, referred to in Exhibit D, are 
so glaring that perjury is conclusively indicated. Which affi¬ 
davit is true and which is false, it is not for this Court to deter¬ 
mine in this proceeding. Suffice it to say that even if said 
Lewis were present in Court to testify in words identical with 
the contents of Exhibit C, the same would not, in my opinion, 
be adequate to sustain the burden of proof resting upon the 
plaintiff. The only inference of corrupt or improper action 
on the part of the defendant that could be drawn from the four 
corners of Exhibit C inheres in the alleged admission that 
defendant was selling his decision for a pass over the Balti¬ 
more <fc Ohio and Pennsylvania Railroads. It would be a crime 
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on the part of the railroad officials if they were to give defend¬ 
ant a pass and a crime on his part to use it. I am unable to 
draw any such fantastic inference as is contended for by plain¬ 
tiff, nor to conclude that the statement, even if made by the 
defendant in the hearing of said Lewis, is probative of any 
undue influence affecting his official judgment. Furthermore, 
Witness Lichtenberg, who participated in plaintiff’s trial be¬ 
fore the defendant as one of plaintiff’s own counsel, affirma¬ 
tively disclaims, in this record, any indication during the trial, 
of pre-judgment or uninformed judgment on the part of the 
defendant. 

Defendant’s motion to dismiss this case is granted and plain¬ 
tiff excepts. 


Done this 19th day of May, 1942. 

Edward C. Eicher, 

Chief Justice. 


ORDER 

This cause coming on to be heard at this term of Court, 
and counsel for defendant having moved at the conclusion of 
plaintiff’s case for judgment on the ground that plaintiff had 
failed to offer any competent evidence showing bias or pre¬ 
judice toward the plaintiff on the part of the defendant New¬ 
man, and the Court finding as a fact that the plaintiff had 
failed to offer any competent evidence showing bias or pre¬ 
judice toward the plaintiff on the part of the defendant New¬ 
man, and the Court having therefore sustained said motion for 
judgment, it is by the Court this 20 day of May, 1942. 

ADJUDGED, That the injunction pendente lite heretofore 
issued in this cause be and the same hereby is dissolved; and 
it is further 
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ADJUDGED, That the complaint be and the same hereby 
is dismissed. 


Seen: 


Edward C. Eicher, 

Chief Justice. 
(Seal) A true copy 
Test: 

Charles E. Stewart, Clerk, 
By Andrew A. Homer, 

Deputy Clerk. 


Plaintiff. 

MILTON D. KORMAN 


94 “The Witness. I do not know that I can tell you 
exactly why I was there. I was informed by the District 
Attorney’s office—Judge Curran was then United States At¬ 
torney and still is—that James Arthur Lewis was there and 
that he would either be questioned or that some investigation 
might be made at that time in connection with a possible 
perjury charge, and I was asked, because of my familiarity 
with the background of the case, to come over. I was not 
there in any representative capacity of any person.” 

JOSEPH W. SHIMON 


109 “DIRECT EXAMINATION 

“By Miss Clawans: 

“Q. What is your full name, Lieutenant Shimon? A. Joseph 
W. Shimon. 

“Q. What is your position? A. I am a lieutenant in the 
Police Department, assigned to the United States Attorney’s 
office. 
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“Q. How long have you been connected with the U. S. Dis¬ 
trict Attorney’s office? A. Approximately two years. 

“Q. How long have you been connected with the Metropo¬ 
litan Police Department of the District? A. Fourteen years. 

“Q. Lieutenant Shimon, there came a time when James 
Arthur Lewis was brought into the office of the U. S. District 
Attorney in your presence? A. I saw him there. 

“Q. Do you recall the date? I don’t recall the date off¬ 
hand. 

110 “Q. Suppose I refresh your recollection. March 22, 

1941? A. That is probably right.” 

*«***«# 

112 “By Mr. Mahomer: 

“Q. In connection with the question about your 
knowing Mr. Claiborne and these other witnesses, was that 
information which you obtained received in your official capa¬ 
city as a special investigator for the office of the United States 
Attorney for the District of Columbia? A. It is. 

“Mr. Mahomer. I think, then, that is all objectionable. I 
invite your Honor’s attention to the order of the Attorney 
General, that provides that: 


“ ‘All official files, documents, records and informa¬ 
tion in the offices of the Department of Justice, in¬ 
cluding the several offices of United States Attorneys, 
Federal Bureau of Investigation, United States Mar¬ 
shals, and Federal penal and correctional insti- 
113 tutions, or in the custody or control of any of¬ 

ficer or employee of the Department of Justice, 
are to be regarded as confidential. No officer or em¬ 
ployee may permit the disclosure or use of the same 
for any purpose other than for the performance of his 
official duties, except in the discretion of the Attorney 
General, the Assistant to the Attorney General, or 
an Assistant Attorney General acting for him. 

“ ‘Whenever a subpoena duces tecum is served to 
produce any of such files, documents, records or infor- 
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mation, the officer or employee on whom such sub¬ 
poena is served, unless otherwise expressly directed 
by the Attorney General, will appear in court in 
answer thereto and respectfully decline to produce 
the records specified therein, on the ground that the 
disclosure of such records is prohibited by this regula¬ 
tion.’ ” 

******* 

119 “Q. Was the investigation which the United States 

Attorney’s office made an investigation to determine 
whether or not the crime of perjury had been committed by 
anyone? A. That is right.” 


EDWARD M. CURRAN 


137 “Q. Was the investigation that Miss Clawans referred 
to an investigation made in your official capacity as 

United States Attorney for the District of Columbia? A. That 
is correct. 

“Mr. Mahorner. I object to her asking this witness to 
divulge anything that took place in connection with that in¬ 
vestigation, as it would be in violation of the rule of the De¬ 
partment of Justice to which I referred your Honor this 
morning. 

“May I ask one other question? 

“The Court. Yes. 

“By Mr. Mahorner: 

“Q. Was your investigation made to ascertain the possi¬ 
bility of some charges of perjury against someone? A That 
is right. 

138 “Q. And not in connection with the plaintiff in this 
case? A. That is correct. 

“Mr. Mahorner. I submit that it is irrelevant and im¬ 
material, your Honor. 
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“The Court. The objection is sustained. 

“Miss Clawans. I take an exception.” 

******* 

150 “The Court. Well, I will admit that affidavit subject 
to all objections, and the Court will determine whether 

or not it is competent evidence. 

“Miss Clawans: ‘Ethel Clawans versus District of Colum¬ 
bia. James Arthur Lewis, of lawful age, being duly sworn—’ 
“The Court (interposing). No, No; you do not 

151 need to read that. Do not take the time of the Court 
for that. You have it in evidence subject to all the 

objections. The Court will read it in connection with this 
case.” 

******* 

163 “Mr. Mahomer. This is a photostatic copy of the 
statement that was made in the United States Attor¬ 
ney’s office, that I understand Miss Clawans is now offering 
as Plaintiff’s Exhibit D. Of course, your Honor, we reserve 
our objection to the admissibility of this document on the 
same grounds as we have stated before. 

“The Court. I want the record made clear that the Court 
is receiving that subject to all the objections made to it.” 





